The theory of separation of powers in the state by Montesquieu (1748) is the longest serving theory in real politics, maintaining its relevance for more than 200 hundred years. Most constitutions in written form follow his paradigm, at least from a formal point of view. Constitutional democracies certainly apply or enforce Montesquieu's ideal-type for rule of law and political stability. How does this great political theory fit with the major schools in jurisprudence about what is law and the role of judges in adjudication? This question has never been raised, but it is as essential to Montesquieu's paradigm as the changing relations between executive and legislature in for instance parliamentarism and presidentialism.
Introduction
Since Montesquieu [1] , the social sciences are very much interested in law and its impact upon politics. The distinctions between executive, legislature and judiciary remain valid today, very much according to the Montesquieu legacy.
Trias politica-the theory of separation of political powers-is essential in the analysis of all constitutions and constitutional reforms [2] . Yet, in none of the four great legal philosophies-or schools of jurisprudence-is there a balanced view of the relations between the executive, legislature and judiciary. Beneath the controversy between legal theories, there is the Montesquieu problematic of a balance between the three state powers [3] . Neither natural law theory nor legal Montesquieu's theory of the separation of powers is analytical tool for understanding why liberty is low in Central Asia and East Asia, from Petersburg to Shanghai, as well as in the Koranic world with both Sunnis and Shias. Taking out India with its British legacy, this is actually the same world that was called "Oriental Despotism" by the French Enlightenment [4] . Trias politica offers also a moral tool for reforming several countries in the world, where judicial independence is compromised.
Trias Politica
The theory of three different state competences antedates democratic theory, but has been integrated into it in the form of constitutional democracy. All viable constitutions-formal or informal-adhere to the Montesquieu distinctions as long as they deliver rule of law. The balance between the state organs or state powers depends not only upon the structure of the executive and its relation to the legislature, but also upon the prevailing legal doctrine, as taught by the main school of legal theory.
To understand the fundamental importance of the separation of powers doctrine,
one may consider what it would exclude when enforced. We would eliminate: Trias politica is necessary for rule of law. What, then, is law? Everybody agrees on one point, namely that law comprises norms, but then the disagreements start about what norms constitute legal norms, and how to study them [5] .
"Law" and Legal Schools
"Norm" is an ambiguous word, meaning either regular behaviour or normative sentence, or command. By "legal norm", one may refer to a paragraph in the constitution for instance, or an institution in society' legal functioning system.
norms, and how to study them.
"Norm" is an ambiguous word, meaning either regular behaviour or normative sentence, or command. By "legal norm", one may refer to a paragraph in the ii) The rulings of the constitutional court, i.e. the application and interpretation of its judges;
iii) The extent to which the norms or rules are met with compliance.
IS-and OUGHT-Jurisprudence
All of this is the IS-jurisprudence. Constitutional analysis would look into the existence of obsolete rules, the conflict of norms and the political struggle over constitutional change and interstate divergence over legal interpretation. However, the separation of powers is also suitable for OUGHT-jurisprudence, suggesting that especially the integrity of the judiciary is of crucial importance for the respect of both human rights and the democratic regime.
Natural Law School: Favouring the Judicial Branch
The natural law scholars claim that there is a set of norms laid down in reason 
Stoicism versus Epicurism
Epicurism, in the hand, had its core in atomism and adhered to its implications, 
Grotius
Hugo Grotius in On Laws in War and Peace (1625) [151] Suitableness or Unsuitableness to a reasonable Nature, 2 and consequently, that such an Act is either forbid or commanded by GOD, the Author of Nature. 2.
The Actions upon which such a Dictate is given, are in themselves either 3 Obligatory or Unlawful, and must, consequently, be understood [152] to be either com- [10] manded or forbid by God himself; and this makes the Law of Nature differ not only from Human Right, but from a Voluntary Divine Right; for that does not command or forbid such Things [153] as are in themselves, or in their own Nature, Obligatory and Unlawful; but by forbidding, it renders the one Unlawful, and by commanding, the other Obligatory..." [9] .
Grotius derived his four principles of altruism or sociability from universal right reason together with the Jewish-Christian legacy and Greek-Roman philosophy and Roman jurisprudence. He then applied them to both humans and human society, domestically and the international system of states, laying the foundations of public international law.
Dworkin
Ronald Dworkin rejuvenated the natural law school by developing an OUGHTjurisprudence, clustering upon two moral concepts, namely: a) rights; b) law's integrity [10] [11] . The term "right" is much disputed in jurisprudence and political 
Social Justice
Dworkin developed his version of liberal egalitarianism, focussing upon the concept of envy and the policy implications of the requirement of socio-economic justice = envy freeness [17] . It led him to a very original theory of auctions and 
Kelsen
A central hypothesis in legal positivism is that of the normativity of law. Kelsen argued famously that legal validity is not only objective but also logical as to its nature [20] . Thus, from the Basic Law at the constitutional top of government to the most elementary regulation at the bottom of the state there is a logical string of necessity, tying the system together [21] . Hart never such exaggerated claims for the logicality of the legal norms, but was perhaps content with subjective Normativity with the judges and police, i.e. the applications of the primary rules are considered valid by the officials.
Posner' Negative Critique
Yet, legal positivism and its ideal of logic normativity hardly stand up to Posn- 
Legal Realism: Downplaying the Judicial Branch

Legal Machinery
To the legal realists, law is real regularities in the behavior of state officials, comprising the "legal machinery". In their Is-jurisprudence concerning las as <norm, regularity>, the legal realists in Scandinavia did not focus upon validity, which to them meant merely the application and not any form of normativity, objective or subjective (Haegerstroem [25] , Ross [26] , Eckhoff [27] ). Jurisprudence is the study of behavior regularities (Hedenius [28] ) or simply facts (Olivecrona).
Legal realism offers a sharp separation between law and morals. Jurisprudence must be IS-jurisprudence and abstain from all forms of moralising. Legal realsists go so far as to claim that the vocabulary of jurisprudence is infested by natural law conceptions. One target of their criticism traditional jurisprudence was the rejection of the notion of a right. Several prominent legal realists argued that "rights do not exist" (Olivecrona [29] )
The negation of rights is hardly tenable [30] , as we shall see below in Law and and descriptive rights, whether it is a matter of moral theory or jurisprudence [31] . To legal realists, the word "right" is an emotive expression, lacking denotation in real life. But this rejection of the terminology of rights, duties etc. bypasses the usefulness of these terms in systematizing legal theory, a most valuable set of concepts in theoretical jurisprudence. Consider here the Hohfeld scheme and how it can be used to describe the legal order, i.e. existing rights, duties, competencies, etc. [32] .
Rights
The general analysis of rights was offered by Hohfeld in the early 20 th century- 
Law and Economics
The rights terminology of Hohfeld is used in Law and Economics, regarding market transactions as the buying and selling of rights. The rejection of the concepts of rights etc. in legal realism is a serious weakness there.
Law and economics school enlarged the perspective of Posner, by theorizing how close law is to the market economy [33] . The foundations of the market economy include contract law, labour law and public regulation. "The size of the market is determined by the range of law". And countries with common law or civil law will perform the best, economically.
The Law and Economics school focuses upon the legal prerequisites of the 
Constitutional Economics
Here is a theory about law and politics, analysing the pros and cons of alternative political regimes and the impact of rules or norms upon the outcomes of various decision-making processes [34] . It is a more OUGHT than Law and Economics and its origins are to be found in the political economy of Swedish economist Knut Wicksell and his theory about unanimity voting. Constitutional economics also uses the rights terminology a la Hohfeld, especially seeking safeguards against BIG government.
Constitutional economics searches for the rules of decision-making that prevent the Leviathan.
Legal Pragmatism: Judicial Activism
Remember our definition of "law" as <norm, enforcement>, we can place legal positivism as concentrating upon norm, while legal realism would involve a concentration upon regularity. Legal pragmatism bypasses the norm and focuses upon the judge and how they reason when deciding a case-judge made law.
Judge-Made Law
At the end of the day, it is the judge who decides what is law, using legislation and precedents as well as reason. Thus, Oliver Holmes famous statement:
The prophecies of what the courts will do in fact, and nothing more pretentious, are what I mean by the law [35] .
Of course, he meant the "prophecies" in IS-jurisprudence.
Law and Efficiency
Now, Posner argues questionably that judges may tend to take one major consideration into account when deliberating, namely economic efficiency, wealth or utility maximization or Pareto optimality, especially in public regulation as well as tort law [36] . 
Conclusions
Montesquieu created the longest lived political theory about freedom and stability, with his theory of separation of powers. It is venerated in polities that have legal review or constitutional review, but also in polities that lack these two mechanisms. In countries with socialist law, which is state interests, or religious law that in Sharia law is "Qadi Justiz" [37] , Montesquieu is absent.
Perhaps the separation of powers theory is more important than even democracy theory. Democracies come in several forms, allowing for manipulation of votes often. Law and politics are closely related [38] . But it is very important to insist upon the objectivity of the analysis of law and politics [39] , not confusing IS-jurisprudence with OUGHT-jurisprudence. When Dane Ross insists upon the neutrality of IS-jurisprudence, he wants to eliminate concepts like equality, justice and rule of law, but they are central in OUGHT-jurisprudence [40] .
To maintain Montesquieu's balance, the teachings of legal positivism and legal pragmatism seem most instrumental. When a country says goodbye to Oriental Despotism, then they rely upon Montesquieu more than anything else. It is often claimed that "oriental despotism" was like "orientalism" invented by European like Montesquieu and other Enlightenment philosophers to uplift Europe and downgrade Asia [41] . But we find despotism in several Central Asian countries still today.
